
BEFORE THE 
STATE OF WISCONSIN 

Division Of Hearings And Appeals 

Apphcation of Bryce Styza for a Pet-mu to Place 
Fill in a Wetland, City of Waukesha, Waukesha 
County, Wisconsin 

Case No. 3-SE-93-65 1 

FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDER APPROVING 
WATER QUALITY CERTIFICATION AND GRADING PERMIT 

Mr. Bryce Styza, 2727 North Grandview Boulevard, Sutte 100, Waukesha, Wtsconsin, 
53 187, applied to the Department of Natural Resources for a permit to grade in excess of 10,000 
square feet on the banks of a Pebble Brook trtbutary. The proposed purpose of thts project is to 
construct an office warehouse park with buildings and parkmg spaces. The project would 
involve the tilling of .95 acres of wetlands, Accordingly, the Department of Natural Resources 
reviewed the apphcatton for Water Qualuy Certification. The proposed project IS located in the 
SE ‘/ of the SW % of Section 15, Township 6 North, Range 19 East, City of Waukesha, 
Waukesha County, Wisconsin. 

Pursuant to due notice hearmg was held on September 2, 1997, Jeffrey D. Boldt, 
admuustrative law judge (the ALJ) presidmg. 

In accordance with sets. 227.47 and 227.53(1)(c ), Stats., the PARTIES to this 
proceeding are certified as follows: 

Bryce P. Styza 
2727 North Grandview Road, Suite 100 
P. 0. Box 966 
Waukesha, Wisconsm 53 187-0966 

Russell C. Evans 
W287 S 1927 Highway DT 
Waukesha, Wisconsin 53188 
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Wisconsm Department of Natural Resources, by 

Mrchael Cam, Attorney 
P. 0. Box 792 1 
Madrson, Wisconsin 53707-7921 

FINDINGS OF FACT 

1. Bryce Styza, 2727 North Grandview Boulevard, Suite 100, Waukesha, Wisconsin, 
53187, completed filmg an applicatton with the Department for a permit under sec. 30.19, Stats., 
to grade in excess of 10,000 square feet on the banks of a trrbutary to Pebble Brook, Ctty of 
Waukesha, Waukesha County. The Department and the applicant have fulfilled all procedural 
requirements of sets 30.19 and 30.02, Stats. 

2. The apphcant owns real property located m the SE 1/4 of the SW 1/ in Section 15, 
Townshtp 6 North, Range 19 East, Waukesha County The above-described property IS on the 
banks of a tributary to Pebble Brook which IS navrgable in fact at the project site. 

3. The applicant proposes to fill .95 acres of wetlands and to grade m excess of 
10,000 square feet in connectron with the development of an mdustrial park in the Ctty of 
Waukesha. The subject parcel is Included m the 1954 Wtsconsin Wetlands Inventory Map, and 
the apphcant does not dtspute that the parcel is wetland wtthin the meaning of Wtsconsin law. 

4. The purpose of the till and grading is to allow for development of an mdustrial 
manufacturing park in the Ctty of Waukesha. Specttically, the fill area would support 
construction of buddings seven and eight as a part of a larger industrtal park. The entire project 
area is zoned Ml for general and industrial uses. All burldings would be constructed outsrde of 
the 100 year flood plain. (Exhibit 12) 

5. The applicant has not yet received a fill permit from the U.S. Army Corps of 
Engineers (COE), but expects to receive a general COE permit because the proposed wetland fill 
is less than one acre in size. 

6. The current proposal represents a compromise between the permit applicant and 
the Department. The apphcant sought to fill 4.5 acres m 1993. That appbcation was denied. 
Subsequently, a meeting was held mvolving the applicant, Department staff and representatives 
of the South East Wisconsin Regional Planning Commission (SEWRPC). 

Both the DNR and the SEWRPC agreed that, under the unique circumstances of this 
case, they would not oppose issuance of the Sec. 30.19, Stats. permit and the water quality 
certification, so long as the area of wetland to be filled did not exceed. .95 acres. 
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The apphcant made stgnificant tmprovements to the parcel poor to the existmg regulatory 
scheme relating to water qualrty certification for wetlands The parcel has city water and sewer 
access. The SEWRPC chief biologrst, Donald Reed, testrfied that SEWRPC approved sewer 
extenstons to the project area m the mrd 1980’s. City water access was installed at considerable 
cost to the apphcant. In total, Mr. Styza testrfied that he had spent “100’s” of thousands of 
dollars on Improvements to the SubJect parcel. Reed opined that similar ctrcumstances would be 
highly unusual today, as developers are famrliar with the regulatory scheme and would not Invest 
such substantral amounts prior to recerving approval for the wetland fill. Accordingly, it is 
unhkely that approval of the Instant permit applications would have a detrimental cumulative 
impact by way of any implted precedent for other wetland fill proJects. 

I A clear preponderance of the credtble evidence demonstrates that approval of the 
Instant apphcation will not lead to detrimental cumulative impacts because it would be unlikely 
that other proJects would present this umque set of circumstances m terms of prror improvements 
and hmited detrrmental impacts to wetland functional values. 

8. Johnson and Reed both provided undisputed expert testrmony that the proposed 
gradmg and fill proJect would not have srgnificant detrrmental Impacts on wetland functronal 
values. Each testified that there would be some secondary tmprovements m the water qualny 
protective functron of the wetland because erodmg banks in the area would be stabrlized. 

There would not be a significant detrimental impact on water quality, wildhfe habrtat, 
flood water storage on other srgmficant wetland functtonal values, (Johnson, Reed). 

9. Gtven the substantral Investment in improvements to the SubJect parcel, there are 
no practrcal altematrves to the proposed gradmg and fill proJect taking into consrderatron cost 
and logistrcs in light of overall proJect purposes. 

10. The proposed gradmg and fill project will not cause environmental pollutron as 
defined in set 144.01(3), Stats. 

11. All of the permlt conditions set forth below are necessary to protect the publtc 
interest m navigable waters. There will not be a detrimental impact to the pubhc interest upon 
comphance with the conditions in said permit. 

12. Johnson testified that the proposed project area is identified by SEWRPC as a 
“primary environmental comdor.” The apphcant dedrcated an 80 acre adjacent parcel wetland 
parcel to the City of Waukesha, which 1s now part of Pebble Brook Park. Further, Pebble Brook 
is tributary to the Fox River, a prrority watershed. Johnson opmed that the earher proposal to till 
4.5 acres would have had a significant detrimental Impact on flood storage. However, both 
Johnson and Reed opmed that the instant proposal would not have a significant impact on either 
the prrmary environmental corridor or the Fox River priority watershed. 
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CONCLUSIONS OF LAW 

1. The Drvtsion of Hearings and Appeals has authority to hear contested cases and 
issue necessary orders relatmg to water quality certificatton and grading permtt cases pursuant to 
sets. 227,43(l)(b) and 30.19, Stats. and NR 299.05(6), W IS Admm. Code. 

2. The proposed till for constructron of an industrial park is not a wetland dependent 
activity wtthin the meanmg of sets. NR 103.07(2) and NR 103,08(4)(a)(l), W is Admin. Code., 
because said construction IS not of a nature that reqmres locatton m  or adjacent to surface waters 
or wetlands to fulfill tts basrc purpose. 

3. No practical alternatives to the fill proposal exist which would not adversely 
Impact wetlands and wdl not result in other significant envtronmental consequences. Sec. NR 
103.08(4)(a)(2) W is. Admm. Code. Practical altemattves means avarlable and capable of bemg 
Implemented takmg m to constderatton cost, avatlable technology and logisttcs m  hght of overall 
project purposes. Sec. NR 103.07(l), W is. Admm. Code. Gtven the sigmficant prior Investment 
m  rmprovements to the parcel, the cost of pursuing other altemattves would be impractrcal. 

4. The project proponent has shown that the acttvny will not result in significant 
adverse impacts to the functtonal values of the affected wetlands, slgmficant adverse impacts to 
water quahty or other sigmficant adverse envuonmental consequences. There will be no 
“significant detrrmental impacts” to the functtonal values of the subject wetlands. A  clear 
preponderance of the evrdence, Including all of the expert testrmony, indicates that there would 
be no significant detrimental impacts to water quahty protection, wtldhfe habrtat, or flood water 
storage if the proposed fill is approved, 

5. The subject property IS located within an area of special natural resource Interest 
withm the meaning of NR 103.04, W IS. Admin. Code. The parcel is located m  a “prrmary 
envrronmental corridor” as Identified by SEWRPC and IS assocrated with the Fox Rover, a 
priorrty watershed. 

6. The Dtvtsion of Hearings and Appeals has the authority pursuant to NR 299.05, 
W is. Admin. Code, to deny, approve or modify a water quahty certrtication tf it determmes that 
there is a reasonable assurance that the project will comply wnh standards enumerated in NR 
299.04, W IS. Admm. Code. The Division IS satisfied that there IS a reasonable assurance that the 
project will comply with sard standards, based upon the undtsputed expert testimony. 

7. Unless a permit has been granted by the Department of Natural Resources, it is 
unlawful to construct, dredge or enlarge any artificral waterway, canal, channel, ditch, lagoon, 
pond, lake, or simrlar waterway where the purpose is ultimate connection with an existing 
navigable stream, lake or other navigable waters, or where any part of the artificial waterway is 
located within 500 feet of the ordinary hrgh-water mark of an exrsting navigable stream, lake or 
other navigable waters. Sec. 30.19(l), Stats. 
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8 The apphcant has carried his burden of proof m demonstratmg that the project 
will not injure public rights or interests, mcludmg fish and game habitat, that the project will not 
cause environmental pollution as defined in sec. 144.01(3), Stats., that any enlargement 
connected to navigable waterways conforms to the requirements of laws for the plattmg of land 
and for sanitation and that no material injury to the rights of any riparian owners on any body of 
water affected. (Sec. 30.19(4), Stats ) The conditions in the permit set forth below are 
reasonable and necessary to protect the public interest. 

PERMIT 

AND THERE HEREBY DOES ISSUE AND IS GRANTED to the applicant, a permit 
under sec. 30.19, Stats , for the grading as described m the foregoing Findings of Fact, subject, 
however, to the conditions that: 

1. The permittee shall waive any objection to the free and unhmited mspection of 
the premises, site or facihty at any time by any employe of the Department of Natural Resources 
for the purpose of investigatmg the construction, operation and maintenance of the project. 

2. A copy of this permit shall be kept at the site at all times during said grading. 

3. The permit granted herein shall expire three years from the date of this decision, if 
the grading is not completed before then. 

4. The permittee shall obtam any necessary authority needed under local zonmg 
ordinances and from the U. S. Army Corps of Engmeers. 

5. The applicant must employe the standard erosion control measures based on the 
Wisconsin Construction Sue Best Management Handbook. These Include but are not hmited to 
the following: 

A. A double row of silt fence around the sue. Stlt fence must be checked 
weekly and repairs made immediately. 

B. 

C. 

No silt fence shall be installed across the waterway. 

Any soil stock piles in place for more than 7 days must be seeded and 
mulched. Silt fence must surround the down slope side of any soil stockpiles. 

6. Any area left undisturbed for more than 7 days shall be seeded and mulched. 
To the extent possible, the permit holder shall use native species m any plantings associated with 
this project. 



ORDER 

WHEREFORE IT IS HEREBY ORDERED, that Water Quaky Certificatton be 
GRANTED, in connection with and future issuance of an Army Corps of Engmeers Fill Permit, 
subject to the followmg conditions: 

The fill area shall be hmited to no more than .95 acres, 

The permit holder shall comply with all conditions of the U S. Army Corps of Engmeers 
fill permit. 

Dated at Madison, Wisconsin on October 2, 1997. 

STATE OF WISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
5005 Umversity Avenue, Suite 201 
Madison, Wisconsin 53705 
Telephone: (608) 266-7709 
FAX: (608) 267-2744 

By: 

ADMINISTRATIVE LAW JUDGE 

. 



NOTICE 

Set out below is a hst of altemattve methods avatlable to persons who may destre to 
obtain revtew of the attached dectston of the Administrattve Law Judge. This nottce is provtded 
to insure compliance with sec. 227.48, Stats., and sets out the rights of any party to this 
proceedmg to petition for rehearing and admunstrative or judtcial review of an adverse decision. 

1. Any party to thts proceeding adversely affected by the decision attached hereto 
has the rtght within twenty (20) days after entry of the dectston, to petition the secretary of the 
Department of Natural Resources for review of the deciston as provided by Wtsconsm 
Admimstrattve Code NR 2.20. A petttion for revtew under this section is not a prerequisite for 
judtcial review under sets. 227.52 and 227.53, Stats. 

2 Any person aggrieved by the attached order may wnhm twenty (20) days after 
service of such order or deciston file with the Department of Natural Resources a written petttion 
for rehearing pursuant to sec. 227 49, Stats. Rehearmg may only be granted for those reasons set 
out in sec. 227 49(3), Stats. A petition under this sectton is not a prereqmsne for judicial review 
under sets 227.52 and 227.53, Stats. 

3. Any person aggrieved by the attached decision whtch adversely affects the 
substanttal interests of such person by actton or inaction, affirmative or negattve in form is 
entitled to judicial revtew by filing a petttion therefor m accordance with the provisions of sec. 
227.52 and 227.53, Stats. Said petitton must be tiled wtthin thirty (30) days after service of the 
agency dectsion sought to be revtewed. If a rehearing is requested as noted in paragraph (2) 
above, any party seeking judtcial review shall serve and file a petition for review withm thirty 
(30) days after service of the order disposing of the rehearmg applicatton or within thuty (30) 
days after final disposttion by operation of law. Since the decision of the Admmistrative Law 
Judge m the attached order is by law a dectsion of the Department of Natural Resources, any 
petition for judicial review shall name the Department of Natural Resources as the respondent. 
Persons desiring to tile for judtctal review are advtsed to closely examme all provisions of sets. 
227.52 and 227.53, Stats., to insure strict compliance with all its requirements. 


